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But even if it is conceded for the sake of argument that ‘our’ values are to be 
imposed on ‘others’ one at least needs to establish why this may be so. The author 
assumes rather than establishes that the state legal system by definition is the better 
system that ought to operate unfettered and unrestricted. Moreover, to even imply 
that the Indigenous peoples are similarly situated to non-indigenous peoples and 
therefore the law can only ever give them the ‘same’ rights and entitlements is 
either to admit huge ignorance or to show bad faith. 

Furthermore, when the state legal system allows some customary practices to be 
enforced it does so in the most paternalistic manner. Contrary to Sutton’s assertion 
this is not an instance of one legal system propping up another legal system. Instead 
it is the state legal system trying to gain some legitimacy for itself in the eyes of the 
still colonized people. The state legal system assumes that it remains the only 
source of valid use of force and it, in its magnanimity, has decided to allow some 
customary rules to operate. But by the very nature of this grant of largesse, it is 
susceptible to be withdrawn anytime. This is not cultural relativism but cultural 
imperialism continuing as ever before. 

SIMON RICE*

Peter Sutton is concerned about the courts’ preference, in native title proceedings, 
for the evidence of aboriginal witnesses over that of anthropologists.  

His concern arises from his own experience of the native title court process.  When 
he says ‘[i]t can be argued that the anthropological reportage is a parallel inquiry 
greatly inferior to that of the court itself’ Sutton is referring in fact to the very 
argument that was put against his own ‘anthropological reportage’ – and agreed 
with by the Federal Court – in the case of Jango v Northern Territory of Australia.3

Despite his being aggrieved by this criticism and the many other comments on his 
own evidence,4 Sutton does identify the role of the anthropologist as an important 
issue in native title claims. His first and lesser point is that an anthropologist’s role 
in preparing a claim compromises their later role as an expert in the hearing of the 
claim. This concern was allayed in De Rose,5 although O’Loughlin J did caution 
that some factors may dictate otherwise, such as ‘the witness [having] become an 
advocate for a party rather than a neutral observer’.6
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It is unremarkable for a court to evaluate the evidence of an expert who was 
involved in preparing the case, and the involvement need not be fatal to the expert’s 
evidence.7 Uncomfortably for Sutton, however, his involvement in preparing the 
Jango claim (as well as his admitted lack of relevant expertise) did qualify the 
court’s acceptance of his evidence.8

Sutton’s more substantial concern is the position invariably taken by the courts that 
even if an anthropologist’s evidence is heard in full, where it conflicts with that of 
the aboriginal claimants the latter is preferred.9 Indeed the native title claimants 
themselves in Jango argued that ‘primary attention’ should be given the evidence of 
the aboriginal elders.10

Sutton argues that aboriginal claimants often cannot give the best evidence of their 
own cultural practices, and sometimes are simply unable to articulate the evidence 
in the necessary manner. Concessions in applying the hearsay rule,11 and in taking 
evidence out of court – in-country – follow from the fact that courts do assume that 
the claimants are best placed to give the evidence that supports their claim.  

Sutton’s point is that this assumption is not always warranted. He questions the 
view that ‘an eminently qualified anthropologist could not be more important than 
the [aboriginal] claimants’ evidence’ in native title proceedings.12 He does so in the 
special context of native title claims, where what has to be proved is an historical 
question13 rather than an event or occurrence within the claimant’s experience, and 
might indeed be better known to someone who has researched it than to someone 
who relies on oral tradition. It is not self-evident that the evidence of aboriginal 
witnesses is necessarily ‘the most compelling’14 in every case, or that 
anthropologists’ reports should merely ‘supplement’ or ‘assist’.15

At the same time Sutton overstates his claim (and maintains his dim view of 
lawyers) when he says that native title lawyers have an ‘utter dependency’ on 
anthropologists. His ‘arguable’ solution – a separate fact finding exercise, not 
bound by the rules of evidence – would presumably exclude lawyers and privilege 

7  See, eg, Gumana v Northern Territory of Australia (2005) 141 FCR 457, 502, 504. 
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9   See, eg, ibid, [292]-[293], and De Rose [2002] FCA 1342,[351]. 
10   Jango [2006] FCA 318, [287]. 
11   Native Title Act 1993 (Cth) s 82, and see, eg, De Rose [2002] FCA 1342,  [271]. 
12 De Rose [2002] FCA 1342, [351]. 
13  Australian Law Reform Commission, Uniform Evidence Law, Report No 102 (2006) [19.26] 
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Historical Evidence in Native Title Claims’ in Christine Choo and Shawn Hollbach (eds), 
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the views of anthropologists. But there is no simple solution to the complexity of 
taking evidence in native title cases.16

When it is disentangled from his obvious frustration at the way his own evidence 
has been dealt with, Sutton’s challenge to the courts is important: in the special 
context of native title claims, explain the invariable preference for a claimant’s 
evidence over an anthropologist’s. Even if the courts were to concede, as I think 
they could, that the preference ought not be invariable, they are unlikely – for the 
many reasons set out in native title decisions and reports such as those of the ALRC 
– to defer to anthropologists to the very considerable extent that Sutton clearly 
expects.

IRENE WATSON*

As an Aboriginal women activist, legal academic and practitioner, I am saddened 
by the image Sutton conjures; a decaying Aboriginal present without a future. But 
many of us are intact in the present and see the future before us. We have not been 
smothered by the dying pillow of colonialism. Our living Aboriginal being is alive 
and awake causing a disruption to the colonial project. We live just as colonialism 
continues in a relationship of resistance and conflict. The screams have never been 
heard by Sutton who deems the ‘community norm of silence’. I see instead a 
dominant culture of deafness infected with a failed will to act upon our 
communities’ and individuals’ repeated calls for assistance. This is not a matter of a 
silent ‘primitive’ culture but one in which adequate resources for the building of 
safe and healthy communities were removed a long time ago. Aboriginal law ways 
were removed, and in that vacuum we have seen the perpetrators of violence go 
unapprehended. Prior to the British invasion Aboriginal women and children had 
safe spaces, spaces held by Aboriginal women and their laws, laws which protected 
women from the power and force of men. What is the possibility of these today? 
Sutton has argued there is none. As a response to violence the federal government 
has proposed the removal of Aboriginal children from families and communities. 
On these questions of space, colonialism has been effective in assimilating 
Aboriginal women into the same unsafe places that non-Aboriginal women occupy. 
However Sutton’s paper fails to engage this issue; instead it turns to the abstract 
principle of equality before the law, ignoring the fact that Aboriginal peoples 
mostly live the reality of inequality. So what are the possibilities of equality when 
Australia’s colonial foundation makes imperative the Australian government’s stake 
in retaining inequality and its oppression of Aboriginal peoples? Extending 
‘protection’ of the law and the ‘heroic’ call to protect the ‘human rights’ of 
Aboriginal women under Anglo-Australian law creates the illusion that ‘equality’ 
for Aboriginal women is possible. But under colonialism it is never a possibility, for 

16  See, eg, Australian Law Reform Commission, Managing Justice: A Review of the Federal 
Civil Justice System, Report No 89 (2000) [7.42]; [7.78]-[7.86]; ALRC Report 102, above n 
11, [19.24]-[19.105]. 
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